SUPREME  COURT, 

PROVINCE    OF    NEW  BRUNSWICK, 

MICHAELMAS  TERM,  1858. 


LEWIS  RUENS  against  JAMES  J.  BUKNS. 

Saturday,  23d  October. 

"  Brown's  Patent  Parchment "  is  a  sufficient  material  within  the  Rule 
of  the  Supreme  Court  of  New  Brunswick,  which  requires  the  Records,  &c. 
of  the  Court  to  be  made  upon  Parchment. 

On  the  first  day  of  this  term  S.  B.  Thomson,  obtained 
a  rule  on  his  own  affidavit,  calling  on  the  plaintiff  to  show 
cause  why  the  judgment  and  all  subsequent  proceedings  in 
this  case  should  not  be  set  aside  for  irregularity,  with 
costs,  on  the  ground  that  the  Nisi  Prius  record  and  Judg- 
ment Roll  were  not  engrossed  on  parchment  according  to 
the  Rule  of  the  Court. 

The  affidavit,  among  other  things,  stated  that  this  cause 
was  tried  at  the  last  King's  Circuity  that  deponent  as  one 
of  the  defendant's  attorneys  attended  there,  and  on  looking 
at  what  was  alleged  to  be,  and  filed  as  the  Nisi  Prius 
record,  discovered  it  to  be  composed  of  a  substance  which 
was  apparently  thick  oiled  paper  of  some  description ;  that 
he  verily  believed  it  was  not  parchment ;  that  he  protested 
against  the  cause  being  tried  without  a  Nisi  Prius  record 
on  parchment  being  filed  according  to  the  rules  and  prac- 
tice of  the  Court ;  and  except  for  the  purpose  of  such  pro- 
test, declined  as  counsel  to  appear  on  behalf  of  the 
defendant,  and  that  the  cause  was  accordingly  tried  as  an 
undefended  one.  That  the  plaintiff  had  since  signed 
judgment  on  the  28th  of  August  last,  and  issued  a  fi.  fa. 
execution  under  which  a  levy  had  been  made;  that  on 
searching  that  day  at  the  office  of  the  Clerk  of  the  Pleas, 
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deponent  examined'  the  judgment  roll  in  this  cause,  which 
was  the  same  description  of  oiled  substance  as  that  on 
which  the  Nisi  Prius  record  was  written,  and  was  not,  as 
deponent  believed,  parchment.  In  the  course  of  the  term 
a  rule  nisi  was  also  obtained  to  set  aside  the  verdict,  on  an 
affidavit  similar  in  substance  to  the  above. 

David  8.  Kerr  now  (23d  Oct)  shewed  cause  against 
both  rules,  and  after  stating  that  if  the  rolls  had  been  en- 
grossed on  objectionable  material,  though  it  might  be  a 
matter  for  punishing  or  censuring  the  attorney,  it  never 
could  be  such  an  irregularity  as  to  affect  the  interest  of 
the  client ;  that  the  issue  being  regular  and  fairly  tried  at 
Nisi  Prius,  a  new  trial  would  not  be  granted  on  such  an  ob- 
jection ;  and  that  it  was  at  most  an  irregularity  which  should 
have  been  disposed  of  by  the  Judge,  and  was  waived  by 
the  delay.  He  then  produced  his  own  affidavit  shewing 
that  he  had  purchased  the  article  from  William  L.  Avery, 
Stationer,  at  Saint  John,  for  parchment,  and  believed  at  the 
time  of  purchase  it  was  such :  that  he  had  since  tried  it 
by  burning  and  boiling,  and  verily  believed  it  was 
parchment,  manufactured  from  the  skin  of  an  animal,  and 
not  oiled  paper  nor  any  composition  of  paper.  The  affi- 
davit of  W.  L.  Avery  was  produced  which  spoke  of  his 
long  dealing  with  the  House  of  Francis  Orr  Sf  Sons,  Sta- 
tioners and  Queen's  Printers,  at  Glasgaw of  his  personal 
acqaintance  with  the  Sons,  one  of  whom  was  Sir  Andrew 
Orr,  Lord  Provost  of  Glasgow,  and  from  their  high  cha- 
racter he  placed  implicit  confidence  in  anything  they 
communicated  or  published  in  fheir  catalogue.  At- 
tached to  this  affidavit  was  the  original  advertisement  of 
Messrs.  Orr  Sf  Sons,  sent  out  to  Avery  in  a  letter,  as  fol- 
lows : 

"  '  Brown's  Patent  Parchment.' 

"  Specimen  enclosed. 

"  Glasgow,  107  Union  Street,  April,  1858. 
"  Messrs.  Orr  Sf  Sons  have  much  pleasure  in  submitting 
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"  and  recommending  to  Solicitors,  Accountants,  and  the 
"  public  generally,  the  enclosed  specimen  of  '  Brown's 
<e  Patent  Parchment,'  for  which  they  have  secured  the  ex- 
"  elusive  sale  in  Scotland. 

"  This  article  is  manufactured  entirely  from  animal  skin 
"  under  a  Patent  recently  obtained,  and  from  its  tenacity, 
"  durability,  evenness  of  substance,  and  general  character, 
"  is  equal  and  in  some  respects  superior,  to  the  ordinary 
li  parchment  now  used.  It  may  also  be  written  on  freely 
without  pounce  or  preparation  of  any  kind. 
"  These  skins  being  manufactured  by  machinery,  Messrs. 
"  Orr  Sons  are  enabled  to  offer  them  at  prices,  little 
ff  more,  and  in  some  cases  even  less,  than  half  of  those  now 
"  charged  for  ordinary  parchment,  and  in  submitting  the 
"  accompanying  test  feel  confident  that  the  saving  of  price 
"  by  the  use  of  this  article  will  ensure  them  the  support  of 
"  the  profession." 

(Then  followed  a  list  of  sizes  and  prices.) 
The  affidavit  referred  also  to  the  Catalogue  and  Invoice 
of  Messrs.  Orr  cj'  Sous  for  1858,  which  accompanied  the 
article,  calling  it  patent  parchment,  at  a  certain  rate  per 
skin,  and  as  such  he  had  sold  it.  Avery  also  stated  that  he 
had  been  practically  engaged  in  the  book-binding  and  sta- 
tionery business  for  upwards  of  thirty  years,  and  that  since 
a  doubt  had  been  started  about  the  character  of  the  ma- 
terial, he  had  applied  his  experience  to  testing  it,  principally 
by  burning  to  observe  the  action  of  the  fire  upon  it 
and  the  smell  produced,  and  by  boiling  it  to  produce  a  glu- 
tinous substance  called  "  size,"  and  found  the  same  effects 
as  produced  by  ordinary  parchment,  and  he  had  no  doubt  it 
was  parchment,  manufactured  from  the  skin  of  an  animal, 
and  not  oiled  paper,  nor  any  description  of  paper,  and  that 
it  possessed  all  the  qualities  stated  in  the  advertisement; 
that  he  had  discovered  it  could  be  torn  more  easily  than 
some  parchments  and  not  so  easily  as  others,  but  that 
tearing  was  not  a  true  test,  as  the  skin  of  some  animals 
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was  more  easily  torn  than  that  of  others  of  different  species, 
and  there  was  a  difference  in  the  skin  of  animals  of  the 
same  species.  An  affidavit  of  Benjamin  Goodwin,  a  prac- 
tical book-binder  of  twenty  years  experience  spoke  to 
much  the  same  effect  and  belief  as  Mr.  Avery.  The  affi- 
davits of  Henry  S.  Seek,  book-binder  and  stationer,  Bi. 
John,  and  Charles  S.  Beverley,  stationer,  at  Fredericton, 
were  also  produced,  in  which  they  stated  their  belief  that 
the  material  was  parchment,  and  not  any  kind  of  paper. 
Mr.  Beek  also  testified  to  the  high  character  of  the  House 
of  Messrs.  Orr  Sf  Sons,  and  that  he  could  not  believe  they 
would  lend  their  names  to  the  sale  of  an  article  for  parch- 
ment, which  was  not  so,  Several  of  the  affidavits  had 
specimens  annexed  to  them  of  the  material  in  question, 
and  specimens  of  ordinary  oiled  paper,  to  show  their 
difference. 

After  hearing  the  affidavit,  the  Court  called  on 
[John  J.  Fraser,  to  support  the  rules.  He  contended 
that  this  article  had  none  of  the  qualities  of  parchment. 
[Wilmot,  J.  Yes  it  has. — Carter,  C.  J.  Nobody  swears 
that  it  is  not  parchment ;  Mr.  Thomson  only  says  that  he 
believes  that  it  is  not,  and  Mr.  Kerr  is  just  as  strong  the 
other  way. — R.  Parker,  J.  Can  the  Court  take  judicial 
notice  whether  it  is  parchment  or  not?]  Yes:  being  an 
object  of  sense,  the  Court  had  a  right  to  try  it  by  inspection. 
3  Bla.  Com.  331.  [R.  Parker,  J.  We  should  not  go  one 
inch  out  of  our  way  to  support  such  an  objection  as  this. 
No  application  was  made  to  the  J udge  not  to  try  the  cause ; 
Mr.  Thomson  merely  protested  against  it :  he  did  not  mean 
to  stop  the  trial,  but  washed  it  to  be  tried  that  he  might 
afterwards  apply  to  set  the  verdict  aside.  If  there  had 
been  a  distinct  motion  to  the  Judge,  it  would  have  appeared 
on  the  minutes,  but  all  that  Mr.  Thomson  did,  was  to  call 
the  J  udge's  attention  to  the  record,  and  to  say,  "  I  don't 
"  appear  in  this  case. — Wilmot,  J.  There  is  no  affidavit 
of  merits,  and  there  was  not  a  shadow  of  defence  at  the 
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trial.]  There  was  no  parchment  judgment  roll,  and  no 
posted  to  warrant  the  judgment.  The  plaintiff's  attorney 
when  he  heard  the  objection,  should  have  withdrawn  the 
record  and  applied  to  file  another,  as  was  done  in  Doe  v. 
Bock  (a).  1  Chit.  Arch.  340.  [R.  Parker,  J.  That  case 
does  not  apply.]  At  all  events,  knowing  that  an  objection 
had  been  made  to  it,  the  plaintiff's  attorney  should  not 
have  gone  on  and  made  up  his  judgement  roll  on  the  same 
material,  as  the  article  was  clearly  different  from  the 
ordinary  parchment,  which  was  intended  by  the  rules  of  the 
Court  to  be  used  in  making  up  the  records. 
Rules  1,  8.  As  it  was  a  question  of  fact,  the  Court  might 
order  a  feigned  issue  if  there  was  a  doubt  about  it.  1 
Arch.  807.  But  if  the  rule  had  not  been  complied  with,  it 
was  such  an  irregularity  as  would  vitiate  the  verdict. 
2  Chit.  Arch.  1334. 

Carter,  C.  J.  The  only  question  is,  whether  the  material 
on  which  the  record  in  this  case  is  made  up,  comes  within 
the  Rule  of  Court  of  Easter  Term,  25  Geo.  3,  which  requires 
the  Processes,  Records,  Rolls  and  Judgments  of  this  Court 
to  be  on  parchment,  according  to  the  usage  of  the  Court  of 
King's  Bench  in  England.  The  only  affidavit  impeaching 
the  character  of  the  material,  is  Mr.  Thomson's,  stating  that 
he  believes  that  it  is  not  parchment;  on  the  other  hand, 
we  have  the  affidavit  of  the  plaintiff's  attorney  and  of  se- 
veral stationers,  who  have  subjected  it  to  various  tests, 
that  they  believe  it  is  parchment.  The  weight  of  the  evi- 
dence is  in  favour  of  its  being  parchment,  and  therefore  I 
think  the  rules  should  be  discharged,  but  without  costs. 

N.  Parker,  J.  The  object  of  the  rule  of  Court  is  that 
the  records  should  be  written  upon  a  durable  material. 
The  advertisement  of  Messrs.  Orr  Sf  Sons  states  that  the 
article  in  question  "  is  manufactured  entirely  from  animal 
"  skin,  under  a  patent  recently  obtained,  and  from  its  te- 
"  nacity,  durability,  evenness  of  substance,  and  general 
"  character,  is  equal,  and  in  some  respects  superior,  to  the 
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"ordinary  parchment  now  used."  Mr.  Avery  states  that 
he  has  submitted  it  to  various  tests,  and  has  no  doubt  that 
it  is  parchment.,  and  that  it  possesses  all  the  qualities 
stated  in  the  advertisement.  I  think  it  comes  substantially 
up  to  the  requirements  of  the  rule. 

JR.  Parker,  J.  I  have  arrived  at  the  same  conclusion 
with  great  pleasure.  I  do  not  think  it  is  shewn  clearly 
and  satisfactorily  that  the  material  in  question  is  not 
parchment ;  and  that  should  have  been  shewn  most  clearly 
before  we  could  be  asked  to  set  aside  the  judgment.  In 
discharging  this  rule,  we  are  not  doing  the  least  injustice 
to  the  defendant  ;  whereas  if  the  objection  was  allowed, 
we  should  do  great  injustice  to  the  plaintiff.  I  may  add 
that  there  was  no  intention  to  violate  the  rule  of  Court ; 
on  the  contrary,  the  plaintiff's  attorney  believed  that  the 
article  was  parchment  when  he  purchased  it. 

Wilmot,  J.  I  am  of  the  same  opinion,  though  I  think  it 
is  not  parchment  in  the  ordinary  acceptation  of  the  word : 
my  own  sense  and  the  inspection  of  the  article  tell  me 
that,  and  I  am  confirmed  by  what  the  manufacturers  say 
about  it  in  their  advertisement.  I  think  it  is  made  from  the 
pulp  of  the  skins  of  animals,  and  I  have  no  doubt  it  will 
answer  all  the  purposes  of  ordinary  parchment  for  en- 
grossing the  records  of  the  Court. 

Rules  discharged  (a). 

(a)  Ritchie,  J.  had  left  the  Court. 

The  above  is  a  correct  Report. 

JOHN  C.  ALLEN, 
Reporter  to  the  Supreme  Court, 
New  Brunswick. 

Fredericton  20th  October,  1858. 


